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ORAL ARGUMENT OF MR. J. C. CAMPBELL.

FOR PETITIONER-APPELLAJN'f.

May it please the Court

:

This matter comes before this Court upon an appeal

from an order made by the Court of the District of

Alaska, Second Division; also upon a writ of certiorari

whereby the Court granted the writ and directed the

Court below to certify the record to this Honorable Court

which has already been done.

The Miocene Ditch Company, a corporation, doing bus-

iness in the District of Alaska, brought a suit in equity

against the Campion Mining and Trading Company, an

Illinois corporation, also doing business in Alaska, and

one T. A. Campion. The merits of the controversy in-

volved the question of the prior right of the complainant

to a certain proportion of the waters of Nome River, it

being claimed by the said complainant that it was the

owner and entitled to the exclusive use of some 3,000

miner's inches of water to be taken from said Nome

River at a certain place described in the pleadings ; that

it was such owner by reason of prior appropriation and

use ; that at the time of the diversion and interferences al-

leged in the complaint, the complainant was in the actual

use and occupation of something over 2,000 miner's inches

and was in good faith, enlarging its ditches preparatory



to taking the full amount of water to which it was en-

titled.

It is alleged in the bill, that above the place where its

ditch came out of Nome River, the defendants were di-

verting the waters which belonged to complainant, and

were using the same.

The defendant, the Campion Mining and Trading Com-

pany answered claiming a prior right to the waters re-

ferred to in the bill ; the defendant T. A. Campion entered

a disclaimer therein; the pleadings of both parties were

subsequently amended, and the complainant filed a sup-

plemental bill alleging damages in the sum of forty-eight

thousand dollars for wrongful diversion of the said

waters, to which the defendant answered. And there-

after, on the twenty-first day of June, upon the issues

then made, the case was tried before His Honor, Judge

Moore, sitting in the Second Division, District of Alaska.

Evidence, oral and documentary was introduced and the

case was submitted in the early part of July, the 12th of

July. After the case had been thus submitted, as is al-

leged in the record by the affidavits to which I shall here-

after refer, a man by the name of Ferrin started negoti-

ations between the various counsel for the settlement of

the controversy.

As the matter then rested, the Miocene Ditch Company

claimed 3,000 inches of the waters of Nome Eiver, which

claim was controverted by the defendants. It also claim-

ed judgment for in round numbers, fifty thousand dollars.

Negotiations as is shown by the affidavits in the record,



first initiated by a third party, afterwards participated

in by the various counsel and one of the officers of the de-

fendant company, resulted in an agreement being en-

tered into, which agreement was made the subject of

findings and a decree of the Court.

The agreement was that the complainant should waive

all claim for damages against the defendant; that the com-

plainant and the defendant should at joint expense, place

an additional quantity of water in Nome River by and

through the construction of certain ditches; that after

this was done, the water should then be divided in the

following proportions, to wit: the complainant, the

Miocene Ditch Company was to receive the first 2,100

niches; the defendant, the Campion Mining and Trading

Company was to receive the second 2,100 inches. After

the 4,200 inches had been thus appropriated by the two

parties, any surplus water remaining was to be divided

equally between them. The case was re-opened, testi-

mony taken and findings embodying this agreement, were

•prepared and submitted to the Court, by it taken under

advisement, and finally the same, with a decree following

substantially the findings was signed by the Court on

the 26th day of July, 1905.

In carrying out their intentions in this matter, the

pleadings were amended. The original bill claimed only

the waters of Nome River. There was a matter in dis-

pute between the parties and a controversy as to the right

to the waters in these various other streams referred to

in the stipulated pleadings as appears from the amended



answer of the defendant to the bill originally filed

(Trans., pp. 91-li), although no issue was raised thereon.

The bill as amended by the stipulation of the parties,

claimed the prior right to the water from Grand Central

River and from David Creek in addition to the right to

the waters of Nome River already pleaded, and was filed

by consent of counsel and the permission of the Court.

An answer was filed thereto and a reply filed to the

answer. Upon the issues thus raised, the case was re-

opened, and testimony taken and findings and decree pre-

pared and signed as heretofore suggested.

Nothing further was done in reference to the matter

so far as Court proceedings were concerned, until the

6th day of September, forty-one days after the entry of

the decree, when on said day, after the time prescribed

by the statute to move for a new trial had expired, the de-

fendant filed a motion in the Court asking it to set aside

this decree, strike out the amended pleadings and to con-

sider the case submitted as it was prior to the 25th day of

July, 1905.

The motion was made upon two grounds. First, that

the counsel for the defendant who had acted throughout

the proceedings and entered into the agreement with

counsel for the complainant, namely, Mr. Dudley DuBose,

had no authority to consent either to the filing of amend-

ed pleadings or to the entry of the decree in the shape

and form in which it was entered. Second, that he was

instigated to make this agreement by reason of a fraudu-

lent collusion with the complainant and its attorneys.



An objection as is shown by our petition for the writ

of certiorari (Trans., pp. 8-9), was made to the procedure

by motion and upon affidavit. The Court however consid-

ered the motion upon the affidavits which were filed in

support thereof, namely, the affidavits of T. A. Campion,

B. Niggemeyer and W. A. Gilmore (Trans., pp. 300-346),

the affidavits of complainant in opposition thereto, name-

ly, the affidavits of Dudley Du Bose (pp. 347-408), C. A.

Ferrin (p. 378), Ira D. Orton (p. 396), Cabel Whitehead

(p. 369), F. H. Thatcher (p. 392), B. Deleray (p. 388), F.

E. Daggett (p. 394), P. F. Cummings (p. 376), and W. S.

Bliss (p. 385), and certain counter-affidavits. There-

after on the 16th day of September, the Court granted

the motion in its entirety, striking out the amended plead-

ings and setting aside the judgment and decree (Trans.,

p. 178).

It appeared in these affidavits without contradiction

and was a fact therefore within the knowledge of the

Court when he decided the motion, that after the entry of

the decree on July 26th, the complainant had expended,

in attempting to carry out its part of the terms of that

decree, some ten thousand dollars. This was done in

building the ditches that were to be constructed at the

joint expense and cost of the complainant and the Cam-

pion Trading and Mining Company. The other matters

in relation to these affidavits I will revert to later on.

But what I desire to impress upon the Court is, that

forty-one days after the filing of the decree, and long

after the time had expired within which the defendant



could have exercised its right to make a motion for a

new trial, the Court upon a mere motion founded upon

ex parte affidavits, set aside the judgment and the decree,

struck from the files the amended pleadings and re-sub-

mitted the case to himself without declaring that the par-

ties should have the right to frame additional pleadings

or that they should have the right to take additional tes-

timony or that they should have a new or any trial.

From that order and decree of the Court in so setting

aside said judgment, striking out said amended plead-

ings and re-submitting the case to himself upon the issues

as they stood on July 13th, we have taken an appeal and

brought the record here upon a writ of certiorari.

We are however, met at the threshold of this proceed-

ing by the contention of counsel for the Campion Min-

ing and Trading Company in their brief filed herein a few

days ago, that the order of the Court was not appealable.

That the action of the Court below as taken under the

circumstnces in this case, determining issues which were

outside of the record in the original proceeding,—was

entirely a matter within the discretion of the Court and

having been made within the term, is hence not subject

to appeal. It is on this proposition that we will first

present our ideas to the Court, and hence proceed to the

merits.

It is our contention if your Honors please, that this

is not one of the cases where the general rule of pro-

cedure as laid down for the Circuit and District Courts

of the United States in the carrying out of their respec-
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tive jurisdictions, is applicable. The District Courts of

Alaska are not Federal Courts in the sense that the Dis-

trict Courts of the United States are such. The juris-

diction of the District Courts of the United States is

purely a federal jurisdiction, while that of the District

Courts of Alaska is created by a special statute and is a

general jurisdiction, civil and criminal and also includes

an admiralty jurisdiction.

See Section 699, Part IV, C. 70, Carter's Ann.

Codes of Alaska.

The fact that by reason of the Act of Congress litigants

in said Courts of Alaska are given a right of appeal un-

der certain conditions to the Circuit Court of Appeals of

the Ninth Circuit, does not make said Courts federal

Courts and subject to the rules of procedure applicable

to federal Courts other than in the manner and method

of taking such appeals. The action of Congress in this

respect was necessitated by the conditions existing in

Alaska, and the fact that there must be an appellate tri-

bunal somewhere to review the decisions of these remote

Courts so far from the ordinary civilization of the United

States and existing under such unusual geographical,

climatic and social conditions. There can be no question

as to the power and authority of Congress, the same

power which created the original judiciary Act for the

guidance of the Federal Courts of the United States,

to not alone create the Courts of Alaska, but in addition

thereto to provide such a civil criminal and procedure



code as seems best adapted to the needs of that district.

And where Congress has done this, and in its code of pro-

cedure has stated in plain terms the rules to be followed

by that Court, then it is such rule of procedure that shall

govern the action of the District Courts of Alaska, and

this appellate Court in reviewing the decisions of the

Alaskan Courts must look to the Alaskan code for

guidance.

It is well settled that the organic law of a territory

takes the place of a constitution as the fundamental law

thereof, and that the legislature of such territory where

such legislature exists under such organic act can pass no

law inconsistent therewith.

National Bank vs. Yankton, 101 U. S., 129, 133.

But Congress has in relation to Alaska, which is not

even a territory, but a district, gone even further than to

give it an organic act, it has denied it a legislature and

has legislated directly for it not alone upon all matters

of substantive law, but as I have before stated, it has

created a code of civil and criminal procedure for the

district. That this was within its power has been long

since decided by the Federal Courts.

U. S. vs. Nelson, 12 Sawy., 290.

U. S. vs. Nelson, 29 Fed., 206.

In the latter case it was said:

"There can be no question as to the authority of

Congress to enact such forms of territorial govern-
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nient within the territory of the United States as they
may choose or deem best, and not in conflict with the

constitution and laws of the United States. Possess-

ing the power to erect a territorial government for

Alaska, they could confer upon it such powers, judi-

cial and executive, as they deem most suitable to the

necessities of the inhabitants. It was unquestionably

within the constitutional power of Congress to with-

hold from the inhabitants of Alaska the power to leg-

islate and make laws. In the absence then of any
law making power in the territory, to what source

must the people look for the laws by which they are

to be governed ! This question can admit of but one

answer. Congress is the only law making power for

Alaska."

In the early case of Hornbloicer vs. Toombs, 18 Wall.,

548, where the inquiry was as to whether or not the prac-

tice, pleadings, forms and modes of proceedings in the

territorial Courts as well as their respective jurisdictions

were intended by Congress to be left to the legislative

action of the assemblies of the territories, the Supreme

Court of the United States said

:

"Acts of Congress respecting proceedings in the

United States Courts are concerned with and confined

to those Courts, considered as parts of the Federal

system, and as invested with the judicial power of

the United States expressly conferred by the consti-

tution and to be exercised in correlation with the

presence and jurisdiction of the several State Courts

and governments. They were not intended as exer-

tions of that plenary municipal authority which Con-

oTp« has over the District of Columbia and the ter-

ritories of the United States. * * * As before said

these acts have specific relation to the Courts of the
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United States which are Courts of a peculiar char-

acter and jurisdiction."

See further

:

Thiede vs. Utah Terr., 159 U. S., 514

McAllister vs. U. S., 141 U. S., 174.

And I submit that Congress having within its con-

stitutional power, prescribed the method by which a judg-

ment can be set aside and a new trial granted, in the Dis-

trict of Alaska, that such method is controlling and must

be followed; that Congress having prescribed a speci-

fied time within which these proceedings should be in-

stituted that the general common law doctrine that the

motion may be made at any time during the term does

not apply.

Counsel for appellee make this point holding evidently

to the common law fiction that no matter of how many

days a term of Court actually consists, it is deemed to

constitute but one day and that the first day of the term,

and that each and all of the succeeding days are in legal

contemplation only a continuation or part of the first, all

proceedings being considered as having taken place on

that day.

But by the modem practice, and especially under the

code, all these legal fictions have been abolished, and we

contend that this is the case under the Alaskan Code,

and that procedure there is analogous to procedure in

certain of the States where the common law is governed

to some extent by the statutes. That is to say, where in
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certain common law jurisdictions the statute provides

that in order to set the power of the Court in motion

a certain thing must be done or performed within a cer-

tain day of the term, the common law rule which held

that the party or the Court had the entire term within

which to do the thing is thereby superseded.

This is recognized in the State of Illinois, where under

a section of the practice act, transcripts or certified

copies of the records of judgments or decrees appealed

from are required to be filed on the tenth day of the term.

The Supreme Court of that State in the case of Brown

vs. Feet, 136 111., 205, in discussing a failure to conform

to this provision, said:

"For most purposes a term of Court is considered

as one day (Chiniquy vs. The People, 78 111., 570), but

for the purpose of this section of the practice act, the

term is made to consist of days and the word day is

used therein in its popular sense. Holding that the

transcript not having been filed in the time required

by said statute, the appeal must be dismissed."

The principle of this decision is in accordance with

sound reason when applied to the Courts of Alaska. Ac-

cording to the Alaskan Code, it is provided that the Dis-

trict Court for the second division is to hold one term

yearly, and that term shall be held at St. Michaels on the

third Monday in June. These Alaskan Judges are also

given power to hold certain special terms within their

discretion. Hence it is within the power of a Judge to

either prolong a term or shorten it by calling a special
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term. The Code provides how a special term shall be

called, how it shall be commenced, but there is no pro-

vision which prescribes of what length that term shall

be. That is within the "breast of the Court," or possibly

so long as the business shall require it, or so long as the

Judge shall think it is for the best interests of the public

that the term should continue. These terms are therefore

uncertain, indefinite terms of Court for uncertain and in-

definite districts. For instance," Section 4 of Part III, of

the Act for the Government of the District of Alaska,

provides that:

" * * * the Judge designated to preside over

division number one shall during his term of office re-

side at Juneau and hold at least four terms of Court

in the district each year, two at Juneau, two at Skag-

way and the Judge as near January first as practica-

ble, shall designate the time of holding the terms dur-

ing the current year * * * "

Hence when we come to consider the Code of Alaska,

and consider further that Congress has provided a defi-

nite method of procedure for Alaska in litigated cases,

totally inconsistent with the common law practice, pre-

scribing definite times within which definite things are to

be done, in order to put the power of the Court in mo-

tion, which during the common law could be done at any

time during the term, and in some instances providing

for the doing of certain things after the term which at

common law could be done only during the term, we

are forced to the conclusion that the fiction of the
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common law relative to terms of Court is not ap-

plicable to the terra as used in the Alaskan Code, and

what was designed by the law makers to be meant there-

by was nothing more nor less than the modern session

of Court, rather than the technical term of Court.

It must be admitted that under the rules at common

law, a judgment of a Court could not be rendered in

vacation. Yet under Section 380, Part IV of the Code

of Alaska, the District Court may render its judgment

in vacation. And it is further provided that such judg-

ment upon a trial of au issue of fact may be given either

during the term or within twenty days thereafter. Sec-

tion 209, Part IV of Carter's Ann. Codes.

There is a well denned distinction between the act of a

Court and the act of a Judge. The law has placed the

jurisdiction to pronounce judgment in a Court, not in a

Judge. And in those jurisdictions where the strict com-

mon law rule prevails, relative to terms of Court, it has

been held that it is only during the term that the judges

are invested with their full judicial power and that it

is not within their power to render judgments outside of

term time.

1 Black on Judgments, Sec. 179.

Earls vs. Earls, 27 Kan., 538.

Lavghlin vs. Peckham, 66 Iowa, 121.

It must be assumed that Congress when it legislated

directly for the District of Alaska in this respect knew

what was the common law rule and intended by its action



to change that rule so far as Alaska was concerned, and

to invest the Judges with certain powers during vacations

not known to the common law.

Indeed it is especially provided by Section 218, page

44 Carter's Ann. Codes, that "the common law of Eng-

land as adopted and understood in the United States

"shall be in force in said district except as modified by

"this Act."

This is further apparent from the fact that the sum-

mons issued in an action in said district is not made

returnable to any term of Court as under the common law

rule, but simply requires that the defendant appear with-

in thirty days.

Section 43-45 of the Code of Civil Procedure.

In this respect, I would beg to call the attention of the

Court to the case of Grant vs. Schmidt et al., 22 Minn., 1.

Counsel is in error when he states that in the State of

Minnesota there are no terms of Court. The statute pro-

vides as has Congress for Alaska, that terms of Court

general and special there shall be held at stated periods.

See Gent. Stats. Minn., for 1894, Sees. 4912, 5388

and 4850.

In the case cited, the Supreme Court of Minnesota said

:

"At common law the Court might at any time, dur-

ing the same term, correct any error in its judgment,

even after it was in fact entered but had no right to

do so after the close of the term. Aetna Life Ins. Co.
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vs. McCormick, 20 Wis., 265, 279; Bank of U. S. vs.

Moss, 6 How. 31, and cases cited. Under that prac-
tice, all causes came on to be disposed of at some term
and all judgments were entered as of the term at

which the cause was heard and the Court was sup-
posed to retain control over causes during the entire

term at which they came on to be heard and not to have
finally disposed of them until the term closed. This
theory is not retained under the present practice. The
summons is not returnable at any term. The cause
need not be brought on at any term unless there is an
issue to be tried. The judgment whether in fact entered

during a term or in vacation is not entered of any
term. The control of the Court over causes coming
before it (except where retained by statute and ex-

cept the necessary control over its own records which
every Court has) terminates with the entry of the

judgment."

It is therefore our position that after the entry of the

decree of this Court on July 26th, his Honor, Judge

Moore lost all control over such decree, except to do what

was necessary to be done, if any action were taken under

the Code of Civil Procedure, namely, either to appeal,

make a motion for a new trial under Sections 226-227,

which requires the motion to be made upon some of the

grounds stated in Section 226, and that such motion shall

be filed within three days after giving the verdict or other

decision of the Court, if rendered during the term of the

Court; or, if the decision is given in vacation, Section

228 prescribes that the motion may be made within twenty

days thereafter.

Or still further, the Court would have had power to

vacate the judgment on motion if it were made upon some
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of the grounds specified in Section 93 of the Code of Civil

Procedure.

An examination of the sections of the Code relative to

new trials shows that their provisions are very compre-

hensive and broadly cover the allegations of the motion

of the appellees. I submit that the Campion Mining and

Trading Company did not bring itself within the pro-

visions of Section 93, for the conditions required by that

section were lacking as the parties were represented at

the trial, and the grounds stated are fraud and collusion,

which are not specified in said section as one of the

grounds upon which a judgment may be set aside. These

statutes are regarded as limiting the cases in which re-

lief can be granted to applications made within the time

and for some of the causes therein specified.

Freeman on Judgments, Sec. 105, p. 152.

State of Nevada vs. District Court, 16 Nevada, 371.

Peoples vs. Ulmer, 42 S. E„ 431.

Steele vs. R. R. Co., 14 S. C., 331.

Gerish vs. Johnson, 5 Minn., 3.

Hobbs vs. Comni. 122 Ind., 180.

Counsel in their brief argue that it is by reason of the

inherent power of courts that judgments may be vacated

at any time during the term. But where the statute has

spoken, as we claim, and states that the court shall have

power to do or perform a certain thing at a certain time,
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then that power is statutory and not inherent, and the

courts are controlled by the statute.

Judge Lindley in his brief, page 15, cites the cases of

Bradley vs. State (Neb.), 78 N. W., 1069, and Hull vs.

Houghton £ U. M. Co, 60 Fed., 350, to sustain his point

that statutory provisions for new trials do not assume

to abolish or abridge the inherent powers of courts to set

aside judgments during the term.

I do not think these cases are in point. In the first case

cited, there is no statute in Nebraska apparently, pro-

viding that a judgment might be vacated upon certain

grounds and under certain conditions on motion, which

would have been controlling as counsel admits relative

to the statute cited in the case of State vs. District Court

of Nevada, 16 Nevada, 371, relied upon by us (Mr. Frye's

brief, p. 17), where Judge Hawley held that an order va-

cating a judgment on motion on grounds other than those

specified in the statute was beyond the power of the Court

to make, and therefore void.

It is true that counsel say in their brief that the Nevada

case does not help us, because the common law right to

proceed in the District Court of Alaska, as was done, is

recognized in the Alaska Code by the preservation of the

common law. The common law is no more preserved

under the Alaska Code than it is under the Nevada Code.

The statute relating to the vacation of a judgment in

Nevada is practically identical with Section 93 of the

Alaska Code.

See Section 3163 (Sec. 68), p. 650, Cutting's Compiled
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Laws Nevada. And the Nevada Code provides that "the

"common law of England in so far as it is not repugnant

"to or in conflict with the constitution and laws of the

"United States or the constitution or laws of the State of

"Nevada shall be the rule of decision in all the courts of

"this State."

Section 3095, p. 632, Cutting's Laws, supra.

While the Alaska Code, Section 218, p. 44, provides

:

"That the common law of England as adopted and
understood in the United States shall be in force in

said district, except as modified by this act."

See too Sec. 367, Part V, to same effect.

The case of Hidl vs. Houghton, etc., supra, is clearly

not in point. For in that case an application was made

simply to set aside a default, and there was no provision

in the statute other than that relative to new trials, so

far as the record shows. And the Court there held that

section not applicable, as there had been no trial at all.

The conditions in this case are entirely different. We
might admit that the Campion Mining and Trading Com-

pany had the right to make a motion to vacate the decree

in this action, if it could have brought itself within the

provisions of Section 93, which it is our contention, borne

out by the authorities cited in our opening brief, and

some here cited, do not cover the grounds of fraud and

collusion set up in their motion, even if thev were not

represented by counsel at the trial.
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It is contended by counsel for appellee that it is within

the discretion of the District Court of Alaska to have

granted this motion. Assuming that to be a fact, without

admitting it, still such a discretion is not an arbitrary

discretion dependent upon the whim or the caprice or the

will of the Court, but it must be a sound legal discretion,

and as said by the authorities and the text writers must

be exercised in accordance with the rules of law; a dis-

cretion which must be first invoked by the application of

the rules of law and procedure, and which does not per-

mit the Court of its own volition in violation of the rules

of equity to set aside the highest form of a contract known

to the law, a. judgment. The discretion exercised on a

motion of this sort, conceding for the purposes of the

argument that such discretion can be exercised by the

Court, is somewhat different from the discretion exer-

cised in the granting of a continuance; it is different

from a discretion used in enlarging the time within which

to plead. It is the same discretion which the Court below

exercises in the decision of cases. It must be controlled

by and exercised in accordance with the rules of law.

Otherwise, if it be true, as contended in this case that

under any state of facts or circumstances, a Court may

on motion of the losing party to a judgment, after the

parties have completed or partially completed the terms

thereof, place its hand upon such judgment at any time

during the term and set it aside, after it had solemnly

adjudicated upon the law and the facts, without any at-

tempt to place the parties in statu quo. or without mak-



21

ing any provision to that end, what protection would

there be to property rights t The parties to a litigation

would be in the air during the entire term of the Court

if they did not have the right to look to the statute for a

time within which the litigation could be deemed ter-

minated. And if the term of Court is made to last a year,

as is possible under the discretion vested in the judges

of Alaska, then the property rights of the various liti-

gants in this District of Alaska, three thousand miles

away from the appellate tribunal, with the season open

but three months, or four months or five at the most in

the year—the property rights acquired and accumulated

under the judgments of the law must hang in abeyance

upon the whim or the arbitrary discretion of the courts

of that district, without any rights in the litigants to

have the decision of such courts rendered in pursuance

thereof reviewed by an appellate tribunal. Such surely

is not, can not be the law. Under such circumstances, the

trial judge would be a law unto himself. Such things are

not to be read into the statutes, if your Honors please.

And we contend that this appellate tribunal has the right

to determine whether under the facts and under the law,

the District Court of Alaska has abused its discretion in

striking out the pleadings in this action, and in setting

aside the decree herein upon the facts as presented on the

hearing of said motion.

I wish to submit a few authorities to the point that

where a Court has abused the discretionary power vested
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in it, any action of said Court under said discretionary

powers is reviewable by the Appellate Court.

"The discretion of the Court below to refuse or

grant an application to reopen or vacate a judgment

is however a reasonable and legal discretion to be

exercised in conformity with the law, and is not an ab-

"• solute mental discretion to be exercised merely as a

matter of grace by such Court, and where it is clearly

shown that the Court has abused such discretion, the

action may be reviewed on appeal. '

'

Vol. 15 Eng. Ency. PI. & Pr., 283.

Leicester Piano Co. vs. Front Royal Riverton Imp.

Co., 55 Fed., 190.

Mason vs. McNamara, 57 111., 274.

Lee S. M. Co. vs. Englebach, 18 Colo., 106.

Craig et al. vs. Smith, 65 Mo., 536.

Elmer vs. Mitchell, 75 Wis., 358.

Hill vs. Crump, 24 Ind., 291.

Franz vs. Winne, 6 111. App., 83.

Carney vs. La Crosse etc., R. R. Co., 15 Wis.,

558-562.

Johnson vs. Eldred, 13 Wis., 539.

Schilling vs. Reagan, 48 Pac. (Mont.), 1109.

Askren vs. Squire, 29 Or., 228.

Johnson vs. Lough, 22 Minn., 203.

Lovejoy vs. Willamette Trans. & Locks Co., 34

Pac, 660.

Bailley vs. Taafe, 29 Cal., 424.

Dunlap vs. Gregory, et ah, 14 111. App., 601.
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Tidier vs. Arnold, 93 CaL, 166.

Eaiiishmv vs. United States, 146 U. S., 68.

The case last cited is quoted by appellees as holding

to the contrary, but an examination of that case will show

that the Supreme Court of the United States, in discuss-

ing the question of the power of the appellate Court to re-

view action taken within the discretionaiy powers of an

inferior tribunal, qualifies the statement quoted by coun-

sel on page 20 (Brief of Judge Lindley), favorably to the

principle held by us to be the true one. There the ques-

tion arose as to the power of the Board of General Ap-

praisers, and the Court said

:

"No reason is perceived for excluding the Board
of Appraisers from the benefit of the general rule ap-

plicable to such officers that some presumption is to be

indulged in favor of the propriety and legality of their

action; and that with respect to their method of pro-

cedure they are vested with a certain discretion which

will be respected by the Courts, except where such dis-

cretion lhas been manifestly abused * * * j1^
question m all these cases is whether in respect to the

notice of the trial, adjournments, allowance of pleas
* * * the Court has or has not acted in the exercise

of a sound and reasonable discretion." (Pages 67-8.)

In the case of Dunlap vs. Gregory, supra, where the

appeal was taken from an order of the lower court refus-

ing to vacate a judgment and the point was made on ap-

peal that the action of the Court was discretionary, and

hence not reviewable, the Supreme Court of Illinois in

discussing the matter says

:



24

"The discretion 'vested in the Courts to grant or

deny motions of this character is not an absolute but

a legal discretion which is subject to be reviewed.

Were it otherwise, the gravest consequences to the

rights of persons and property might result through
the mistakes or errors in judgment of inferior tri-

bunals. "

In the case of Hill vs. Crump, 24 Ind., 291, it was said

in passing upon the right to appeal from an order refus-

ing a motion to vacate

:

''In all cases presented here on appeal, where the

proper exercise of the discretion of the Court in rul-

ing upon the application lias been questioned, the point

has been considered and decided by this Court. We
have done so in this case and see no reason upon the

authorities cited, to reverse our action. If the statute

submitted the application to the will of the Judge be-

fore whom it was made, our ruling might be otherwise,

but where the substantial rights of the parties are in-

volved his action with all presumptions in favor of

such action is still subject to review in this Court. '

'

In the case of Tidier vs. Arnold, supra, the late Justice

Temple of the Supreme Court of California in discussing

the discretion of the lower court exercised in a matter

before it, although not on a motion of this character, uses

the following language

:

"The rule that this Court will not pass upon the

evidence when conflicting does not apply where the

evidence is all documentary. It is true this Court will

not interfere with the discretion of the trial Court
prrppf where it can plainly see that there has been

on abuse of such discretion. But where, in a, matter

in reference to which this Court has equal advantages
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has been committed to the prejudice of the appellant,

it is the duty of the Court to correct the error. Such
error must be held to be an abuse of discretion. Every
reversal goes upon this theory, and it should make
no difference whether the mistake be as to the con-

clusion from the evidence or in construing the laiv,

provided it be made equally clear that error has oc-

curred."

So in the case of Leicester Piano Co. vs. Front Royal

& Imp. Co., supra, on an appeal from a decree denying

the right to have the specific performance of a contract,

the Circuit Court of Appeals for the Fourth Circuit said

:

"Such decree may be reviewed and reversed by an
appellate Court if it clearly appears from the record

that the Judge acted unwisely or unjustly in disregard

of some well established principle of law or equity."

And now upon this question of the right of appeal,

there are, if your Honors please, three answers to the

argument that the order of Judge Moore was not appeal-

able. Under the particular facts of this case I contend

the order is appealable on three distinct grounds.

First : As I have stated before, the proceedings were

instituted to set aside a decree of the court after the time

for moving for a new trial had expired, not because of an

erroneous conclusion of fact or an erroneous decision

upon a point of law which the court might have made in

the trial of the case, but upon facts dehors the record, en-

tirely outside the record as made in the case. The grounds

for the action of the Court as appears from the affidavit*
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filed on the motion, were that the counsel for the Cam-

pion Mining and Trading Company had acted without

authority in consummating the contract by the findings

and decree of the court ; that while Mr. Du Bose had au-

thority to appear in the action, he had no authority to

consent to the findings and decree. Secondly, that he

acted in fraud of his client's rights by colluding with the

parties on the opposite side in having these findings and

decree made.

Hence it is clear that before the Court could take any

action operating on its decree theretofore rendered, he

must find affirmatively one of these two allegations out-

side of the pleadings in the original case, to-wit: that

the contract decree was. made on the part of one of the

parties without authority to do so ; secondly, that in enter-

ing into the contract decree without authority, the same

was done by reason of a fraudulent and collusive purpose

between both of the parties.

Acting upon and considering alone these two particular

issues, the Court set aside its decree. Judge Moore did

not set aside the decree and grant a new trial upon the

pleadings as they existed at the time they were amended,

but he set aside the judgment and resubmitted the case to

himself upon pleadings that had been superseded by the

amended pleadings. It is a well established principle of

procedure that fraud must be pleaded, and in so far as

this motion and these affidavits can be considered at all,

they are in the nature of pleadings, and the issues they

raise are those of fraud, collusion and lack of authority.
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of evidence; and where such issue was practically the

essential issue before the Court on this motion, and the

Court not alone ignores the fact that that issue should

be tried according to the general rules of evidence, but

decides that issue favorably to the respondent, such de-

cision under the facts as shown by the record, is neces-

sarily final so far as the appellant is concerned. For

having resubmitted the case to himself on the issues

raised and tried on the original pleadings, there is noth-

ing more to be done by the parties. Can we have this issue

of fraud considered in the original action and have the

benefit of cross-examination relative thereto? No; this

question, which affects the integrity and moral standing

of the parties who are here charged with fraud, collusion

and corruption can no longer be considered, as even if

the Court had granted us a new trial on the original

pleadings, all that was to be determined under them was

as to which of the various parties was entitled to the

waters of the Nome River and incidentally an issue of

damages.

It does not seem to me to be debatable that upon this

point the order of the Court below was final, although on

its face it does not apparently finally determine the case

itself, because of its resubmission to Judge Moore.

But it is immaterial what form the order took. It has

been held by the appellate courts of the highest standing

that it is the "essence" of the thing decided, not the form

which is to be considered in establishing its finality, and
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that it is for the appellate and not the lower court to de-

termine that question in all cases.

See:

Potter vs. Beal, 50 Fed., 860-3.

Standley vs. Roberts, 59 Fed., 836-9.

Scriven vs. North, 134 Fed., 366.

I take the position, therefore, relying upon this prin-

ciple, and upon the decisions hereinafter cited, that the

order of the District Court of Alaska was appealable for

the reasons hereinbefore given, and for the further rea-

sons:

Second : That it was a final determination of the rights

of the parties in so far as it struck out the pleadings

which were filed by consent of the parties on the 25th day

of July, 1905, determining finally the issues raised by

those pleadings. Under the original pleadings no issue had

been made as to the ownership of certain waters, namely,

those of David Creek and the Grand Central River, al-

though, as I have heretofore suggested to the Court, there

was some controversy as to these waters which had been

matV by the amended answer of the Campion Trading

and Mining Co. to the original bill, although no issue had

been raised thereon (Trans., pp. 91-2).

I also call the attention of the Court to page 273 of the

Transcript, wherein is set forth the contract showing

such controversy.

When the pleadings were amended, the bill claimed

ownership of those waters. An answer was filed denying
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this claim. A reply to that answer was filed. This issue

was joined upon the question of the ownership of these

waters in addition to the ownership of the other waters of

Nome River, and the claim for damages set up in the

original pleadings.

Upon this motion, after these questions had been ad-

judicated by the final decree of the Court, his Honor,

Judge Moore, deliberately struck out these pleadings;

not only does he do this as we have had occasion to reit-

erate before, but he resubmits the case to himself on the

original pleadings as they existed prior to the time when

the parties had stipulated to amend the pleadings in the

respects hereinbefore indicated and had so amended them.

Was not this action a final determination and disposi-

tion of the issues made by the amended pleadings? I

submit that under the authorities from the United States

Supreme Court down, that the order of the Court in so

striking these pleadings from the files is a final order and

therefore appealable.

See:

Fuller vs. Claflin, 93 U. S., 14, 16.

Scriven vs. North, 134 Fed., 366.

Crucible Co. vs. Steel Works, 9 Abb. Prac. (N. Y.),

195-198.

Henry vs. Jeans et ah, 28 N. E. (Ohio), 672.

Snohomish County vs. Buff et al., 47 Pacific, 35.

Bingham vs. Supervisors Winona Co. (Minn.), 6

Minn., 82,
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Webster vs. Hitchcock, XI Mich., 56.

McMann vs. Westcoti, 47 Mich., 178. :

Starbuck vs. Dunklee, 10 Minn., 136.

Kingsley vs. Gilman, 12 Minn., 425.

In the case of Fuller vs. Claflin, supra, the Supreme

Court of the United States held that where an answer is

stricken out '

' that is not a mere procedure in the cause,

"it is the ending of the cause, leaving the action unde-

'

' fended and with a right to immediate judgment. . . .

'

' Such an order is appealahle. '

'

In the case of Crucible Co. vs. Steel Works, cited

above, where a party moved to have a frivolous answer

stricken out, and an order was made denying the motion

from which an appeal was taken, the Supreme Court of

New York says

:

"If the Supreme Court improperly held a pleading

to be frivolous it is appealable because the party put-

ting in the pleading loses a right to such pleading. '

'

The Supreme Court of Ohio, in the case of Henry vs.

Jeans, hereinbefore cited, held that the order of the ap-

pellate court striking out and suppressing an answer was

a final order reviewable on error.

In Webster vs. Hitchcock, and McMann vs. Westcott,

supra, the Supreme Court of the State of Michigan held

that "an order striking a bill of equity from the files is

final and appealable."

- In the case of Snohomish Co. vs. Ruff et al., 47 Pac, 35,

where an order was made striking from a complaint by
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a county against a county auditor and his sureties, allega-

tions setting up as a ground of recovery, a breach of the

bond by failure to account for moneys received by him,

as ex-officio clerk of the Board, and upon appeal taken,

the question of the appealability of the order was raised,

the Supreme Court of Washington in determining that

the order was appealable, said

:

''It determined the action as to the particular mat-

ter in issue and was in effect a judgment against the

plaintiff thereon."

Scriven et al. vs. North was a suit in equity, where the

bill set up four distinct causes of action, one for in-

fringement of a patent, one for infringement of a trade

mark, and two for unfair competition. The Court struck

out of the bill the first three causes of action, although

it sustained the bill as to the fourth cause of action and

directed an accounting thereunder. The complainant ap-

pealed from so much of the decree as ordered the bill to

be dismissed as to the first three counts, and a motion

was made to dismiss the appeal on the ground that the

same was not a final decree.

The Circuit Court of Appeals for the Fourth Circuit,

in sustaining the appeal, said

:

"We have then to determine whether the decree ap-
pealed from is a final decree. By its terms it is not be-

cause the Court reserves the question of costs for the

coming in of the master's report and the final decree;

but whether it is appealable is a question which must
be determined by this Court upon a consideration of

what was done by the lower Court in essence and not
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by the name given to it. The complainants had four
separate and distinct causes of action. * * *

As to the three first mentioned, the decree in its es-

sence and in terms is final. The injunction prayed for

is refused and the bill is dismissed. As to the fourth

cause of action, the bill is retained and an account or-

dered to be taken. Each is a severable matter from
the other subjects of controversy and the accounting

as to the competition in the matter of the boxes does

not affect the finality of the decree as to the other

three distinct and separate causes of action."

Finally on this point, I think the case of Bingham vs.

Board of Supervisors of Winona Co., reported in 6th

Minn., 82, is of special interest, as the facts there are

closely analogous to those of the case at bar, in this re-

spect, at least.

Under the Minnesota statute an attorney had authority

to bind his client "in any of the proceedings in an action

"or special proceeding duly made and entered upon the

"minutes of the Court." (Sec. 10, p. 667, Comp. Stats.),

practically the same as the provisions of the Alaska Code

of Civil Procedure, Sec. 737. The attorneys for the par-

ties there entered into a stipulation agreeing as to the

existence of certain facts and of four separate defenses

stipulating away all but one. Afterwards the defendant

county through an attorney subsequently engaged, suc-

ceeding its former attorney, made a motion to have said

stipulation set aside and to amend the answer, which mo-

tion was granted and the plaintiff appealed from the or-

der granting the motion.

I quote at length the language of the Court, where in
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taid

:

"This provision is sufficiently broad to cover a stip-

ulation of the kind there presented and it is binding

upon the client until he is relieved therefrom by
proper order of the Court or due course of law. The
counsel claims that the order is not appealable on the

ground that setting aside the stipulation and releasing

therefrom is nothing more than granting leave to

amend the pleadings ; that one is involved in the other

and the leave to amend necessarily destroys the stipu-

lation. In this position, the counsel, we think is mis-

taken. The stipulation is, in substance, a settlement

of the issues to be tried. The parties have a per-

fect right to make such an agreement and hav-
ing made it it has by virtue of the statute, all the

binding force of any other contract and is not to be
disturbed except upon such grounds as would be suf-

ficient to set aside any other contract between the

})arties. At least I think this settlement of the issues

by stipulation should have as much effect as their de-

termination by the verdict of a jury and that it should

require the same or as strong reasons to set the stipu-

lation aside. The setting aside this stipulation is much
more than simply allowing an amendment of the

pleadings. To regulate the forms of the issues, strike

out irrelevant or improper matters, or allow addi-

tional allegations, where the parties have made no
agreement respecting the same, may properly be con-

sidered matters within the discretion of the Court, and
its order thereon not subject to appeal. In such case

it is understood that the parties arrange the pleadings

and settle the issues with the aid of the Court in case

of disagreement between them. But when the parties,

upon full deliberation and consideration have formal-

ly agreed that such and such and no other shall be the

issue, a Court has no right to annul the agreement
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on the suggestion or proof that the party has waived
rights that might be advantageous to him. The parties

are in a different position with regard to their respec-

tive rights from what they would have been had they

left their issues entirely for the Court to determine.

As the stipulation has been set aside, we think the

order appealable."

It must be admitted that the decree of July 26th was

regular on its face, was made by a court of competent

jurisdiction, and reserved nothing for the further con-

sideration of the Court. It was therefore "a final deter-

mination of the rights of the parties to the action."

Carter's Ann. Codes of Alaska, Sec. 234; 2 Dan-

iel's Ch. Prac, 637.

The Campion Mining and Trading Company had a

right of appeal therefrom. It chose instead this irregular

motion to strike out, which motion the Court granted.

Therefore, under the general rule as laid down by Hayne

in his work on New Trial and Appeal, Sec. 199, Subdv. 6

thereof, the order granting the motion was appealable.

See said section, where the author says

:

"If the Court make an appealable order and the

party aggrieved, instead of appealing from it, makes
a motion to have it set aside, and the Court below
grants such motion, the party whose order is set aisde,

may appeal from the order setting it aside; otherivise

he would be without remedy. This is too clear for

discussion."

Our third ground, if your Honors please, is that Judge

Moore, in setting aside this judgment and decree dis-



35

solved an injunction, in favor of the Miocene Ditch Com-

pany. If, as counsel contend, the order is interlocutory,

and for that reason not appealable, then under the direct

provisions of the Code of Civil Procedure of Alaska, it is

made an appealable order, for that Code permits an ap-

peal from an interlocutory order dissolving an injunction.

See Section 507, Part IV, Carter's Ann. Code of Alaska,

p. 252, which provides

:

"An appeal may be taken to the Circuit Court of

Appeals from any interlocutory order granting or dis-

solving an injunction, refusing to grant or dissolve an

injunction * * * "

And this section or provision is another instance of

the fact that Congress, legislating specially for Alaska,

had in view the situation of Alaska geographically and

its distance three thousand miles away from the ap-

pellate tribunal, and therefore enlarged the right of ap-

peal from the decisions of the Alaskan courts in this mat-

ter of granting or dissolving an injunction. It will be

noted that during the very session of Congress where the

law for the government of Alaska was passed, the power

of appeal to the Circuit Courts of Appeal from an order

dissolving an injunction was withdrawn from the general

law in that respect applicable to appeals from the federal

courts to the Circuit Courts of Appeal ; while it was given

to litigants before the District Courts of Alaska.

See Amendments to Act establishing Cir. Courts of

Appeal, 31 Stats. U. S., 660, Sec. 7.
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An examination of the decree entered July 26 will show

that it contains the following provision:

'

' That the plaintiff is the owner by prior location ap-

propriation, diversion and use of the waters of Nome
River to be diverted at its intake on the right limit

of said Nome River, about five hundred feet below

the mouth of Buffalo Creek to the extent of 2,100

miner's inches (2,500 cubic feet per minute) and that

the defendant, Campion Mining and Trading Com-
pany has no right, title or interest in said prior ap-

propriation of said 2,100 inches or plaintiff's owner-

ship thereof; also that the defendant, Campion Min-

ing and Trading Compay be, and it is here perpetu-

ally enjoined and restrained from diverting any of the

said waters to the extent aforesaid from Nome River

or from Buffalo Creek, a tributary of Nome River,

coming in above plaintiff's intake." (Trans., p. 144.)

The fact that the order did more than to dissolve the

injunction is not material so far as its appealability is

concerned, for the Supreme Court of the United States

has so held. This is not a new doctrine to at least two

of the members of this Court, which has had thrown upon

it the burden and responsibility of interpreting and crys-

tallizing into law the various and intricate questions that

have come before it under the provisions of the Alaska

Code.

In the case of In re McKenzie, reported in 180 U. S.,

page 586, an appeal was taken from an order appointing

a receiver, and which contained an order enjoining the

defendant in the original suit from interfering with the

acts of the receiver; and the Supreme Court held that
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tliat portion oi' tlie order at least was appealable under

ilie Code, and the court having taken jurisdiction of the

case for any reason would decide the entire question.

Citing In re Tampa Suburban Railway Co., 168 U. S., 583,

where somewhat similar conditions existed and in decid-

ing along the same lines, the Supreme Court say:

"The suit in which the orders complained of were
entered is one in which an appeal from a final decree

might be taken to the Circuit Court of Appeals and
this even though the jurisdiction of the Circuit Court
was involved * * * An appeal to the Circuit

Court of Appeals might therefore have been taken

from the orders or from an order refusing to set them
aside, and dissolve the injunction. We are not called

on to say that an appeal would lie from an order sim-

ply appointing a receiver, but where the order also

grants an injunction, the appeal provided for may be

taken and carries up the entire order, and the case

may indeed on occasion be considered and decided

on the merits."

Hence, I assert that these authorities answer fully

the proposition made by counsel in their briefs that this

is not an appealable order. First, because of the fact

that it determines finally the issues of fraud, collusion

and lack of authority made in the proceeding which

culminated in setting aside the decree ; second, that said

order does finally determine and dispose of the issues

that were made by the amended pleadings; and third,

that if as counsel contend, it is an interlocutory order,

then it is an order dissolving an injunction, and under
,
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the provisions of Section 507 of the Alaska Code quoted,

it is final and appealable.

But if your Honors please, I wish to repeat what we

have said in our opening brief, that this was not a matter

to be determined upon a motion. I submit that the

Campion Mining and Trading Company had two distinct

methods of procedure to follow under the statute. If it

could not bring itself within the provisions of the statute,

and failed to ask for a new trial within the statutory

time, then upon the grounds set up in its motion, asking

equitable relief as it did, an independent action should

have been brought in the nature of a bill in equity. And

when your Honors read the affidavits in this proceeding

and the bald statements of conclusions rather than of

facts set up therein, you will perceive the force of our

contention, that the charges of fraud set forth should

have been heard by such a method of procedure as would

have given the parties charged with fraud, collusion and

lack of authority, an opportunity to be heard through the

production of their witnesses, and to exercise what the

Supreme Court of the United States has declared to be

the surest method of ascertaining the truth, "the sifting

process of cross-examination."

See the case of Hatfield vs. King, 184 U. S., 162, where

appellant had made a motion for a rule before the Su-

preme Court of the United States against the attorney

whom she claimed had no authority to represent her in
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the court below to show on what he based liis appear-

ance, and the Supreme Court in declining to pass on the

question upon ex parte affidavits, used the following lan-

guage :

"The charges are serious ones affecting the integ-

rity of counsel, commended by the act of admission to

the bar of the Circuit Court to the confidence of the

community. They involve the due administration of

justice in that Court, and can not be passed without

notice and action. It is not enough that the doors

of the temple of justice are open, it is essential that

they be kept clean. We refrain from extended com-

ment because, as heretofore stated, the testimony is

mainly ex parte affidavits which are often, this case

being no exception, quite unsatisfactory and it is only

through the sifting process of cross-examination that

the real facts can be disclosed. When the truth is as-

certained if there be wrongs as charged, the language

of judicial condemnation should be clear and emphatic

and a punishment inflicted such as the wrongs deserve

;

and if no wrong has been done the conduct of counsel

will be cleared from suspicion. It is fitting that this

investigation should be had in the first place in the

Court where the wrong is charged to have been done

and before the Judge, who if the charges are correct

has been imposed upon by counsel, and it may be wise

that both examination and cross-examination be had
in his presence."

And the case of the United States vs. Beebe, reported

in 180 U. S., 343, cited by counsel, does not weaken our

contention. On the contrary, it indirectly sustains it, for

the proceeding there was by an independent action to

vacate the judgment, and the language of the Court in

relation to the vacation of judgment "upon application in
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the cause itself if made in due time," was mere dictum,

the Court going on to say

:

"It is said that the judgment being valid on its face

evidence to contradict its recitals is not admissible
unless in case of such a fraud as will be relieved

against in equity. Fraud under certain circumstances
is a ground upon which a judgment may and will be
set aside; but in addition to such ground, where, as

in this case, the judgment is entered upon a com-
promise, made by an attorney entirely unauthorized,

and without any trial, we have no doubt that such

fact may be proved in order to lay the foundation for

an application to a Court of equity to set the judg-

ment aside. * * *"

We have cited many cases in our opening brief to this

point, but will not weary the Court with a repetition of

them now, but simply ask for them the consideration of

the Court. I will briefly call attention to four, which

enunciate the sound principle which underlies most of

those cited in our brief, the cases of Flower vs. Lloyd, 6

Ch. Division, 297, an English case, Futteniveider vs. L.

Ewing, 30 Kas., 22, 23, Ralston vs. Wells, 49 Or. St., 299,

and Smith vs. Fort, 10 S. E. 914.

In the case first mentioned, the English judges say:

"In the case of a decree being obtained by fraud
there always was power and there still is power in

Courts of law in this country to give adequate relief.

But this must be done by a proceeding putting in issue

that fraud and that fraud only. You can not go to

your adversary and say 'you obtained the judgment
by fraud, and I will have a rehearing of the whole
case' until that fraud is established. The thing must
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be tried as a distinct and positive issue. 'lrou' the

defendant, or 'you' the plaintiff, obtained that judg-

ment or decree in your favor by fraud, you bribed

the witnesses, you bribed my solicitor, you bribed my
counsel, you committed some fraud or other of that

kind and I ask to have the judgment set aside on the

ground of fraud. That would be tried like anything

else by evidence properly taken directed to that issue

and wholly free from and unembarrassed by any of

the matters originally tried. That teas the old course

of the law and there seems to be no reason why that

should not be followed; and if there was a fraud

practiced upon the Court by which the Court was
induced to make a wrong decree the way to obtain re-

lief will be to bring a fresh action to set aside the de-

cree on the growid of fraud/'

In the case of Fv.lleniveider vs. Eiving, 30 Kas., supra,

a petition was filed to vacate a judgment for fraud, under

the practice in Kansas, and the affidavit of a witness was

sought to be introduced in evidence. Upon objection

thereto' the lower court refused to allow the affidavit to be

introduced, and in sustaining its action the Supreme

Court of Kansas said

:

''This proceeding partakes to a very great extent

of the nature of a suit in equity to vacate or set aside

a judgment for fraud or otherwise ; and if the proceed-

ing itself does not rise to the dignity of an action, it

partakes to a very great extent of the nature of an

action. In Section 4 of the Code, it is stated that 'an

action is an ordinary proceeding in a Court of justice

by which a party prosecutes another party for the en-

forcement or protection of a right, the redress or pre-

vention of a, wrong, or the punishment of a public

offense.' Does not the present proceeding come with-

in this definition! * * * But whether this pro-



42

ceeding is an action or a mere special proceeding in

another action, we think it partakes of the nature of
am action and should be tried by legal evidence just as
real actions are tried and not upon affidavits as is

usually the case with respect to mere motions. Affi-

davits are the poorest kind of evidence, and should
probably never be used except upon the hearing of

motions or for the verification of pleadings or other

papers."

So, too, the Supreme Court of Ohio, in holding that a

motion could not be made to set aside a judgment alleged

to have been procured by fraud, but that the same should

lie by the statutory proceeding by petition, said

:

"To a charge of fraud thus made, the opposite party

could have an opportunity to raise an issue by answer
and have that issue tried in a manner which would
give a fit and convenient time to cross-examine wit-

nesses and for a full trial. This could not be accord-

ed on the hearing of a motion supported by affidavits

only."

In the case of Smith vs. Fort, the North Carolina case

reported in 10 S. E., 914, a motion was made to set aside

an order of sale alleged to have been obtained fraudu-

lently. Affidavits pro and con were offered, and upon an

appeal taken from the order of the Court made on the

motion, the Supreme Court of North Carolina says

:

"The ground of the plaintiff's motion seems to be

that the deed and judgment are fraudulent. If so,

their remedy is not by motion, but as this action is

onded, by an independent action alleging therein the

fraud and demanding appropriate relief as against all

parties as to whom and against whom they have a
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cause of action by reason of such fraud (citing au-
thorities). This is well settled. The Court in this

case said 'that in its discretion, it considers the plain-

tiff's motion as a new action', and it proceeded to

hear and deny the motion. We think it should not
have done so. The plaintiffs suggested by informal
motion only, a cause of action, distinct from that

alleged in this action, that ought to be the subject of a
new and independent action. New parties were made
to the motion by simple notice; the motion was made
informally ore tenus; there was no petition or com-
plaint filed alleging the grounds of the motion or al-

leging a cause of action; there was no answer or de-

murrer to a supposed complaint. A serious contested

cause of action involving numerous controverted

questions of fact and law was heard and disposed of

by simple motion. Such procedure and practice are

unwarranted by the Code of Civil Procedure or any

statute, and we are sure that it ought not to be allowed

to prevail * * * It is true the parties did not ex-

cept specially to the course of informal procedure

adopted by the Court, but ive may ex mero motu, take

notice of it, and declare that it cannot be allowed to

proceed. {Long vs. Jarratt, 94 N. C, 443.) The Court

should have simply dismissed the plaintiff's motion

leaving them to adopt such other remedy as counsel

might advise. The judgment must be reversed and

judgment entered dismissing the action."

It will be noted that in this case the parties did not ex-

cept to* the jurisdiction of the Court, but that the Su-

preme Court of its own motion took cognizance of the fact

that the lower court had exceeded its powers.

And right here upon this question of power, I would

ask the Court to consider the case of The State of Nevada

vs. The District Court, reported in 16th Nevada, at page
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371. I have referred to this case before, but consider it

a very pertinent one on the question of the power of the

Court to vacate this decree. It was decided by one of the

Justices who is now sitting in this case, by his Honor, Mr.

Justice Hawley. It involved a writ of certiorari issued

from the Supreme to the lower court, and the facts are as

follows

:

Eelator brought suit and obtained judgment in the Jus-

tice's Court. An appeal was taken thereafter to the Dis-

trict Court and the cause was tried with a jury, resulting

in a judgment in favor of the relator. Two days there-

after the defendants served a notice upon the relator's

attorney that they intended to move the Court to set aside

(he judgment on the ground that the Court had no juris-

diction over the subject matter of the suit, as the question

of the title and right to real property was involved

therein. The Court heard the motion and vacated the

judgment previously rendered. Upon an application to

the Supreme Court for a writ of certiorari that Court

said in overruling the action of the District Court

:

"Relator claims that the Court in making said or-

der exceeded its jurisdiction and this is the only ques-
tion to be considered. The power of vacating judg-
ments upon motion is incident to Courts of record at

common law (Kemp vs. Cook, 18 Md., 138). and such

practice prevails in the Federal Courts. (Does vs.

Tyach, 14 How., 312). But the manner of vacating

judgments in this State is regulated by statute, and we
are of amnion that the statutory provisions must be

complied with in order to authorize the Court to act.

Our attention has not been called to any provision
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of the civil practice act that authorizes the Court to

set aside the judgment in. a case like this upon a mere
motion. The case does not come within any of the

provisions of Section 68, and in all other cases the

remedy must be as provided for in Article 2, Section

194 et seq. Stat. 1869, 226, 227, in relation to new
trials. (McKinley vs. Tuttle, 34 Cal., 239; Nuckolls

vs. Irwin, 2 Neb., 66.) None of these provisions were
complied with. We are, therefore, of the opinion that,

upon the facts presented by the record, the Court ex-

ceeded its jurisdiction and its order setting aside the

judgment is hereby annulled."

Hence I say there was but one of two methods left for

respondent to have adopted. Counsel admit that they

made their motion relying upon the inherent power of

the Court, and that therefore they could not bring them-

selves within the provisions of Section 93.

They failed to ask for a new trial, the other statutory

method. The only other remedy was to have gone into

a court of equity and in an independent action asked to

have the decree set aside. This would have been the

proper way, because in that proceeding the rights of all

the j>arties could have been protected. In this procedure

that was followed, while it is admitted that $10,000 has

been expended by the Miocene Ditch Company in carry-

ing out its part of the decree, Judge Moore by his order

ignored that fact, swept it aside entirely, and put it out

of his power to make an order in the case relative thereto,

because he struck out the pleadings and decree which

covered the property upon which this ten thousand dol-

lars had been expended.
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Let us suppose that the decree in this case had been as

follows : that the complainant is entitled to the first 2100

inches of water ; that the defendant is entitled to the sec-

ond 2100 inches of water ; after that the surplus to be di-

vided between them; that the defendant is to build the

ditch from David Creek and Grand Central Eiver, and the

complainant is to pay the defendant ten thousand dollars

in cash. And that in partial execution of the decree, the

complainant had in fact paid the ten thousand dollars

in cash and it was made clear to the Court that this

had been done, upon a motion to vacate the decree.

Could it be held that the Court would have had any juris-

diction or right upon such a motion to strike out the de-

cree without a consideration of the fact of the payment

of that money, and thus leave the complainant, who had

paid the money innocently (without knowledge that the

decree was to be attacked) without a remedy?

As I understand the law in order to rescind a contract

whether informally or by final decree in equity, the party

who is alleged to have procured the contract by fraud

must be placed in statu quo by the party seeking relief,

before relief can be afforded the latter.

And Blackstone says a judgment is "a contract of the

"highest nature, being established by the sentence of a

"court of competent jurisdiction."

1 Ch. Black Comm., Book 2, p. 455.

Story in his work on contracts speaks of them as "eon-

" tracts of record." (Sec. 2.)
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They are invariably "classified with contracts with ref-

erence to remedies upon them," say the Supreme Court

of Michigan in Wattles vs. Lillibridge, 76 N. E., 115.

AVhile consent judgments "are contracts in the most
'

' solemn foi*m sanctioned by the Court and cannot be col-

' k

laterally attacked. '

'

Union Bank Co. vs. Board of Conim., 90 Fed., 7,

12.

If this be the law, that a judgment is a contract of "the

highest nature," and that a consent judgment is "a con-

tract in its most solemn form," then we insist that this

decree in the case at bar, being a consent decree, was a

contract partially performed by one of the parties thereto,

over ten thousand dollars having been expended in the

construction of the ditches referred to in the decree, and

it is therefore subject to all the rules of a partially exe-

cuted contract; that the Campion Mining and Trading

Company is not entitled to have such contract vacated

and thrust aside for naught without offering to place the

Miocene Ditch Company in the position it was in before

it sought diligently to carry out its part of the contract

decree. The statu quo must be restored before the re-

spondent can itself be placed in statu quo by the Court.

This is according to the well known rules of equitable

rescission of contracts, and why where the contract is in

the most solemn form known to the law, should such ele-

mentary equitable principles be denied application!

And we think further we may invoke in this case the
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equitable rule of estoppel, laying aside for a moment the

fact that the compromise judgment entered into herein

was with the consent of the respondent, through its only

recognized agent in Alaska, Niggemeyer. It appears

from his affidavit that on the night before the de-

cree was entered, he went, as he says, to Judge Moore,

to find out what the exact terms of the settlement

were, and having done so, did he state to Judge Moore

that he did not have authority to make the compromise 1

?

Did he state to him that he did not authorize Du Bose to

make the compromise? No. He told him that he feared

under the compromise "his company would be short of

water, '

' and his Honor Judge Moore advised him to con-

sult with his attorneys (Trans., pp. 314-15).

The decree was not signed then ; it was not signed until

the 26th (p. 146). But he permitted it to be signed,

and waited forty-one days before he made any statements

to the Miocene Ditch Company or to its attorneys that

he intended to raise any question as to the validity of

the decree. In fact he never told them until the motion

was made in Court. The Miocene Ditch Company went

ahead with the work of constructing the ditches. This

fact was known to Niggemeyer; it was not alone known

to him, but he made an arrangement with the manager

of that company to take certain men off of his hands and

put them to work on the construction of the ditches. This

was about the 20th day of August, nearly a month after

the decree had been signed (Record, pp. 389-90). And

the fact that he did make this arrangement with Deleray,
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the manager of the Miocene Ditch Company, is not con-

tradicted by him, but he makes a most peculiar and eva-

sive reply thereto, to which I beg to call the attention

of the Court on page 339 of the Transcript.

And I would like to call the attention of the Court to

the fact tliat in order to have established this charge of

fraudulent collusion against the Miocene Ditch Company

and its attorneys, knowledge of the alleged lack of au-

thority of Du Bose to make the compromise must have

been brought home to them.

Preston vs. Hall, 50 Cal., 43.

But there is absolutely nothing in the record to show

fraud or collusion upon the part of the Miocene Ditch

Company or any knowledge of the alleged lack of author-

ity either in Du Bose or Niggemeyer to make the set-

tlement, Practically the same settlement was made that

the Campion Company tried to make in Chicago. Was

there any fraud about that?

Further, as we have said in our opening brief and as

this record discloses, the Miocene Ditch Company and its

attorneys were in Nome, but we may search vainly in the

affidavits of Niggemeyer or in the other affidavits offered

in support of their motion to vacate, to find one word even

tending to show that such knowledge was brought home

to the Miocene Ditch Company or its attorneys. Such

being the fact, they have been permitted, through the de-

liberate action of the only officer of the corporation de-

fendant in Alaska, to go on and alter their situation to



50

the extent of expending ten thousand dollars, relying

upon the legality and good faith of the decree entered

with the consent of the attorney of the corporation, and

as we assert the record shows with the assent of the agent

of the corporation and its only officer in Alaska, Nigge-

nieyer. And relying as they had a right to rely, not alone

upon the finality of the consent decree but upon the ac-

quiescent conduct of such officer for over forty-one days

after the entry of the decree.

Such being the case I submit that, even were we to

admit that the Court had power during a term of Court

to set aside a judgment or decree, under the circum-

stances of this case as shown by the record before the

Court, Judge Moore abused his discretion by reason of

his failure to take into consideration the fact of the ex-

penditure of these moneys with full knowledge on the

part of the Campion Mining and Trading Company

through its attorney and agent Niggemeyer, and which

moneys will be lost to the Miocene Ditch Company

through no fault of theirs but through the fault and

fraud of the defendant Campion Mining and Trading

Company by reason of the action of its agent.

We have read with interest, the case cited by Judge

Lindley in his brief, entitled Cornell University vs. Par-

kinson et al., reported in 53 Pacific 138, and relied upon

as to the absolute power of the Court during the term
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over judgments rendered thereat. And we ask of this

Court a reading of the same, for it seems to us that that

ease sustains the very point we have been making, that

even admitting the control of the Court over its judg-

ments rendered during the term, that such control should

be and is subject to the rules of equitable estoppel, and

where one of the parties to a litigation has induced the

other party to alter its situation by his action, he can not

thereafter take advantage thereof to the injury of the

party who would suffer by reason of such action.

In that case, the complainant A had sued B on a fore-

closure of a mortgage bond making certain other lien

holders defendents, C, and D who filed answers and

cross petitions. On the mortgage bond sued on there

were certain coupons attached, but A did not sue upon

these, only for the principal and interest. The case was

tried upon an agreed statement of facts, embodying that

fact alone. A judgment was entered in favor of A for

$25,000 with interest, the amount sued for, which was ad-

judged a first lien on the property; judgments against B

were also rendered in favor of C and D, being declared

second and third liens respectively on the property. A
motion was made and granted, permitting A to set aside

the judgment and amend its petition inserting the fact

that certain coupons were unpaid which had been over-

looked in the original petition. C answered the amended

petition setting up the fact that after the entry of the de-

cree, and before it had any notice of these proceedings,

it had purchased of B the property in suit and agreed
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terms to satisfy the lien of D. Accordingly B had made

a deed of the property to a trustee reciting these condi-

tions. C surrendered to B . $10,000 worth of unsecured

papers and accepted the deed. Under these c ire u instances

it was held that so far as C ivas concerned, A could have

no larger lien upon the property than acquired by the

first judgment, whatever judgment it might acquire

against B personally for the additional amount claimed

to be due. The Court saying, after using the language

quoted in counsel's brief as to the control of the Court

over its judgments

:

11Bui there is an element in this case that intro-

duces another consideration. There was not only a
judgment taken here upon the petition upon a plead-

ing which claimed a certain amount and only a certain

amount, but there was an agreed statement of facts

entered into by the parties to this effect: That all

the coupons that had originally been attached to

this bond had been paid. That was the deliberate

and solemn admission of Cornell University (A) by
its attorney in this case, and at its request made a
part of this record and upon that based its right to

penalties and argued upon that proposition * * *

whereever a party enters into a deliberate agreement
with all the other parties as to the extent of his claim,

and they act upon the faith of that, he ought not after-

wards be heard to say that the statement is not cor-

rect. That is not altogether an estoppel of record,

but it is an equitable estoppel. * * * I think that
under the facts of this case without disputing the
proposition that the judgment is within the control
of the Court during the term, that there is an equitable
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estoppel against the university (A) from setting up
these coupons to the prejudice of the Company (C)

which has manifestly altered its situation with refer-

ence to these securities. * * * In other words, their

situation is altered to their prejudice and that is all

that is required to constitute estoppel against the

party whose negligence has caused the difficulty

* * * and A having misled another party, to its in-

jury, that party altered its situation. They should

not hare the relief they now ask to the prejudice of

such other party."

It is said by a well-known text writer, Bigelow on Es-

toppel (Section 445), that an estoppel in pais is a right

arising from acts, admissions or conduct which have in-

duced a changed position in accordance with the real or

apparent intention of the party against whom it is al-

leged, and where a person by word or conduct induces

another to act in a belief in the existence of a certain

state of facts, he will be estopped as against him to al-

lege a different state of facts.

"As a general rule an estoppel may arise from
silence as well as words, but this is only where there

is a duty to speak and the party upon whom the duty
rests has an opportunity to speak and knowing the

circumstances requiring him to speak, keeps silent;

or in other words where his silence amounts to a

fraud, actual or constructive."

Am. & Eng. Ency. of Law, p. 427, Vol. 11.

"And this doctrine proceeds upon the theory that

he who has been silent as to his alleged rights when

he ought in good faith to have spoken, shall not be

heard to speak when he ought to be silent. It is not
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necessary that the duty to speak in such case should

arise out of any agreement or rest upon any legal ob-

ligation, in the ordinary sense : it arises whenever
the principles of natural justice require the dis-

closure."

Am. $ Eng. Ency. of Law, p. 428, Vol. 11.

Can it be said that this rule of equitable estoppel does

not apply to the facts as existing in this case, where the

record shows from the evidence as put in by the respond-

ent, that knowledge of the making of the settlement was

brought home to Niggemeyer, the secretary and man-

ager of the respondent on the night before the decree was

signed (admitting for the purposes of the argument the

contention of lack of assent thereto) and when it is rea-

sonable to believe that Niggemeyer by telling Judge

Moore that he had no authority to compromise and that

Du Bose had not authority to compromise, or by going

to the officers of the Miocene Ditch Company or its attor-

neys and informing them of the lack of authority of Du

Bose, the settlement might have been stopped at the last

minute and our people be saved this vast expenditure?

Can it be held not to apply, when one considers the con-

duct and silence of Niggemeyer, the only authorized

representative of the respondent in Alaska, the length

of time that he waited before any action was taken, hav-

ing all the time full knowledge of the fact that the Mio-

cene Ditch Company was going ahead with the work of

constructing the ditches, consulting with the president of

the company, Mr. Bliss, relative to the placing of the
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ditches so that the most water could be obtained from

them (pp. 387-8) and asking the manager of that com-

pany to employ certain men and teams then employed

by the Campion Mining and Trading Company"? (pp. 370-

373), but never at any time asserting that the Miocene

Ditch Company had no rights under the decree, or that

they were expending their thousands of dollars to no

avail ?

Surely this Court must hold upon the facts as present-

ed by this record, that the Court below exceeded its

power when it heard this matter upon a motion where it

was impossible to consider the question of the equitable

relief to be granted to both parties herein in the propor-

tion to their respective rights. I claim that the Campion

Trading and Mining Company by the conduct of its offi-

cer and agent waived any right to question the validity

of this decree, conceding without admitting that it had

not assented thereto ; and that as it was not possible for

the Court in a proceeding of this character to do equity

between the parties it should have denied the relief asked

therein, and remitted the parties to an independent ac-

tion wherein all the equities could be considered and ad-

justed.

It is not possible to get analogous cases in the books.

The conditions here are more than unusual. But upon

this point, the principle involved in the case of Naugle

vs. Yerkes, reported in 58 N. E., 310, while applied to a

contract, yet we think applicable here, upon all the prin-

ciples of equity.



5*

That was a case where complainants had a contract

to construct a railway and assigned it to defendant, who

was to pay certain moneys and protect complainant in

various liabilities. The complainants were to finish the

road under their contract, which was so assigned, except

that they were to do certain special work in connection

therewith, all of which was to be paid at a cost to be de-

termined by a third person. When the contract was made,

the railroad was but partially completed. Large sums

were expended by defendant in completing the road and

in payment of the obligations assumed. The contract

was substantially complied with except as to the special

work, when complainants sought to rescind it for alleged

interference with the umpire by the defendant, in fixing

the cost of the special work. The Court below refused

to rescind the contract, and upon appeal taken, the Su-

preme Court of Illinois, after citing numerous authori-

ties, said in affirming the decision of the lower Court

:

"The appellants have not placed the parties in

statu quo. The rule is well settled that when a party

desires to rescind a contract upon the ground of fraud,

it is his duty to act promptly and at once tender back

what he has received under the contract. If he re-

main silent and proceed to complete the contract, or

in any way recognize the validity thereof, after he

has notice of the fraud, he will he held to have waived

the objection and be conclusively bound by the con-

tract. * * * At the time the contract was made
between appellants and appellee, the railroad teas but

partially completed. Large sums of money have been

expended by appellee in the completion thereof and

in the payment of obligations assumed by him. *
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We are of opinion thai appellants can not rescind the

contract as from the nature of the transaction and
the necessary inferences which follow from the facts

alleged in the bill, it appears they have heretofore

failed and it is impossible for them now to place the

appellee in the position he occupied prior to and at

the time of the making of the contract."

The next proposition we desire to call your Honor's

attention to is in relation to the question of the power of

the parties, as shown by the admitted facts in the record.

It is contended that Mr. Du Bose, the attorney for the re-

spondent, had no power to enter into this compromise.

I desire here to emphasize what I say, because in briefs

full of ability and energy, it seems to me that counsel

upon the other side have lost sight of the record in the

case. While the judgment was set aside in the Court be-

low upon the ground that it was consented to, and that it

was a compromise judgment, counsel in their briefs say

that it is not a consent judgment. But if it was not a con-

sent judgment, what becomes of the theory upon which it

was set aside in the Court below? The motion to vacate

was made upon the ground that counsel had not author-

ity to consent, had not authority to compromise. But

the briefs say and counsel say and cite authorities to that

effect, that still it is not a consent judgment. It must be

of one character or the other. It must be a decree by con-

sent or it must be an ordinary decree rendered by the

Court upon the pleadings and evidence before it. In
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fact, then it makes no difference what may have been the

action of Mr. Du Bose, it makes no difference what may

have been the action of any one in connection with it,

nothing could have influenced the Court because it could

have acted only upon the facts before it. But if it is not

a consent judgment, being instead a judgment after a

trial and determination upon the merits by the Court, let

me ask your Honors, what becomes of the affidavits in

the case? Did they not go before the Court below, assert-

ing that the judgment was consented to without the au-

thority of the respondent, in fraud of its rights? Do not

they come before the Court upon the record here, which

shows it was a compromise decree made by virtue of the

consent of the counsel representing both parties and who

appeared in open Court, agreeing upon the findings and

decree, informing the Court that a compromise had been

entered and in open Court upon the journal waiving all

objections to the findings and decree ?

If this be a consent decree then the authorities cited

in our opening brief, that such a decree cannot be set

aside on motion without the consent of all the parties

thereto are in point. If it be not a consent decree, then

the entire fabric raised by the respondents in the Court

below falls to the ground, and Judge Moore was abso-

lutely without authority to set aside the judgment unless

under the ordinary methods for reviewing a judgment

provided by the statute.

I submit that the record shows that it was a consent de-
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cree, and this Court will be able to decide that upon an

examination of the record.

Proceeding therefore upon this theory and the only

proper theory as shown by the circumstances and facts in

this case, the question then is had they the power to make

the compromise in this manner?

Under Section 737 of the Alaska Code of Civil Pro-

cedure set forth in our opening brief, an attorney has

authority to bind his client in any of the proceedings in

an action, or proceeding, by his agreement filed with the

clerk or entered upon the journal of the Court. The

record shows that this compromise was embodied in the

findings and decree. The findings and decree are shown

by the record to have been entered upon the journal and

minutes of the Court. This agreement so embodied in

the findings and decree was made during the progress of

the cause, the amended pleadings being the first step, it

being stipulated that they should be amended. (Trans.,

p. 268.)

Assuming for the sake of the argument, that counsel

for respondent had appeared in open Court and had con-

scientiously and honestly, as he believed, announced to

the Court, "I am of the opinion that the complainant in

"this case is entitled to 2100 inches of this water. "We

"concede for the purposes of this trial that it is so en-

" titled under the evidence in this case, and we contend

"and counsel for the other side have conceded that we

"are entitled to the second twenty-one hundred inches of

"water." Would not counsel have a right to do this in
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open Court, and if the Clerk had entered it on the jour-

Lai would not that be a concession made during the pro-

gress of the trial and which would be binding upon his

client, under the provisions of the Alaskan Code and a

sufficient compliance therewith?

But the other side say we did this differently. What

does the record show? The record shows the counsel got

together on the outside and agreed as to what the merits

of the controversy were and reduced that agreement in

the shape of findings to writing, and presented those find-

ings to the Court, and for the purpose of having the find-

ings efficacious and upon the issues before the Court,

amended their pleadings in accordance therewith. After

amending the pleadings, they came into Court, introduc-

ed some additional evidence, and then submitted their

agreement in the form of these findings to the Court with

the statement that they had been agreed upon, and the

Court took these findings and decree on the 25th of July

in open Court and signed and entered them on the 26th of

July. Can your Honors perceive any distinction, is there

any distinction to be drawn? Furthermore, even if this

agreement had not been entered in the records of the

Court as we contend, the fact that it was acted upon and

executed is sufficient. I call the attention of the Court

to the case of Smith vs. WMttier, 95 Cab, 279, 287, cited

in our opening brief to this point.

"Rnt, in addition to the fact of power, the record shows

that the secretary of the corporation, Niggemeyer, was

-prpsent during the trial; that he bad gone to Nome to

be present at the trial ; that he had been present at a con-
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ference where the matter of the compromise was taken

up between himself, the president of the corporation re-

spondent, the counsel of the corporation, Mr. Du Bosq

(the counsel whom they now claim had no authority),

and the representatives of the Miocene Ditch Company,

in Chicago, it appearing that the principal place of busi-

ness of the Campion Mining and Trading Company was

in Chicago, Illinois. (Trans., pp. 354-5.) They had then

under consideration a compromise of the various water

claims, but failed to> agree by reason of the fact that the

Miocene Ditch Company insisted upon having an option,

after the division of the water, to purchase the surplus

water from the respondent. After the failure to com-

promise at that conference, Niggemeyer states in his affi-

davit, that he went to Nome for the purpose of being-

present and of assisting at the trial of this case ; that he

did assist at the trial ; that he counselled with the attor-

neys, looked up evidence and did generally all that he

could. He says that he had no authority to make a com-

promise, but in addition to having been present and tak-

ing part in this talk at Chicago in reference to a com-

promise, in addition to going to- Nome to control the case

and consult with the attorneys in Nome, in addition to

the fact that he verified the amended pleadings that were

verified—in addition to these facts, he appointed a man

general manager of the company in Alaska, because this

man refused to give up certain papers until he was ap-

pointed such manager. And an examination of the

various affidavits in the case will show that he nowhere



62

denies the allegations made that he was the managing

agent of the company in Alaska, in and about its prop-

erty interests, which were largely, if not all, concerned

in this litigation.

Du Bose admits frankly that it was a compromise;

that when the compromise had reached such a point

where there was a definite proposition to be made, that

he sent for this secretary, Xiggemeyer, to come to Nome

;

that he did come to Nome; that in Du Bose's office they

talked the matter over. It appears that the Campion

Mining and Trading Company had a contract with the

Seward Ditch Company, whereby the former was to sell

and deliver to the latter company, managed and con-

trolled by Dr. Cabell Whitehead, who was also manager

of one of the Nome banks, all of its water at a certain

price, to-wit, some twenty-five cents an inch. In this

contract I believe there was a proviso that no compro-

mise should be made of the Miocene Ditch Company

litigation without the consent of Whitehead as the rep-

resentative of the Seward Ditch Company. So that

when Niggemeyer came to Nome, he and Du Bose and

Xiggemeyer held a conference in Du Bose's office relative

to the settlement, whereby this secretary and Whitehead

negotiated together for the moneys that would be neces-

sary in order to cany out the compromise on the part of

the Campion Mining and Trading Company. And

"Whitehead agreed, after considerable negotiation that if

the Campion Mining and Trading Company would re-

duce the price of the water which his ditch company was
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to receive from twenty-five to fifteen cents an inch, that

he, Whitehead, would furnish the money. This is not de-

nied. That thereafter they all three met again in Du

Bose's office, and Whitehead figured out for Niggemeyer

that by reason of the additional amount of water they

would obtain under the compromise, it would be better

for Niggemeyer 's company to take fifteen cents an inch,

rather than twenty-five cents an inch under the old con-

tract for the water they were likely to get without the

compromise, to which agreement Niggemeyer consented

(Trans., pp. 361-373), and which fact is not denied.

It also appears that this secretary borrowed money

and paid money. (Trans., pp. 374, 368, 392-3.) I am

speaking now of the admitted facts, not of the controvert-

ed ones, and this for the purpose of showing that he was

the agent of the corporation aside from being its secre-

tary; that he was the manager of the corporation, man-

aged its litigation, appointed a general superintendent,

borrowed and paid money and changed the entire terms

of the contract with the Seward Ditch Company, through

Whitehead, its president or manager. Those are ad-

mitted facts. Now he says that he had not the power to

consent to a compromise and that he did not consent.

As to whether he consented or not is a question of what

weight shall be given to his affidavits. It will be noted,

that although forty-one days had elapsed since the mak-

ing of this decree, there is not one direct word from the

corporation itself or any officer thereof, except Nigge-

meyer 's bare assertion of lack of power, and we were de-
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prived of tlie opportunity to cross-examine him, as we

could have done had there been a suit filed.

But, in addition to the record showing that he was the

secretary and agent of the corporation in Alaska, under

Section 46 of the Alaskan Code of Civil Procedure, Part

IV, Carter's Ann. Codes, he was the person upon whom

summons could be served in an action against the cor-

poration whom he represented.

That section provides that the president or secretary

or any agent of a corporation found within the district

may be served with summons. If summons could have

been served upon him, he could, under the Alaska Code,

have confessed a judgment against the corporation re-

spondent. Sections 241 and 242 of the Code of Civil

Procedure of Alaska, provide under the heading of

judgments by confession and who may make them, that

any agent of a private corporation upon whom summons

under the law could be served, so as to bring that corpor-

ation within the jurisdiction of the Court, can confess a

judgment against it, and it is further provided under

Section 245 of the same Code, that he could submit a con-

troversy without action.

And here I wish to make the point that was made in

our opening brief, namely, the exceptional conditions ex-

isting, and we call the attention of the Court to the cases

cited, notably:

Union Mutual Life Insurance Co. vs. Buchanan,

100 Ind., 63, 76, and

In re Heath's Will, 43 K W., 1037.
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Here was an attorney and here was a secretary away

ii}) in this district of Alaska, seven thousand miles away

from the home office of the corporation in Illinois. This

litigation was pending. It was within the doctrine of

probabilities, at least, that the corporation would lose

the water which we claimed they were wrongfully divert-

ing from us and that in addition thereto they would have

a judgment against them for some fifty thousand dollars.

The season was drawing to a close. A reasonable offer of

compromise is made, the attorney embraces it; not being

in a position to consult with the Board of Directors of

the corporation he turns to the secretary and agent of

the corporation and consults with him. Had it been a

new suit Niggemeyer would have had but thirty days to

plead. He could not have consulted the home office re-

specting employment of counsel or defense. The Alaska

Act requires the agent to have authority and if he has

not his corporation has no right in Alaska.

And I want to say right here to your Honors, and I

say it without fear of successful contradiction from the

record, that this secretary did agree to this settlement.

And the record further shows that he never became dis-

satisfied therewith until he found out that the Wild Goose

Company would have made him a better offer for the

Grand Central Ditch. It appears from the affidavit of

Du Bose (Trans., p. 366) that some days after the settle-

ment, Niggemeyer came into town and said to Du Bose

that he thought that he had made a mistake in making

the settlement and when Du Bose asked him why, he said
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that lie had had a proposition made to hiin by a man away

up in the Wild Goose Company, and that he could have

made a better deal for the Grand Central Ditch.

It is true that Niggemeyer contradicts this statement,

and it is true that counsel on the other side criticize Du

Bose severely for making an affidavit at all. What are

the facts? Mr. Du Bose is brought into Court charged

with fraud, to my mind, charged with the most corrupt

fraud that any man could be charged with, that of be-

traying his client. What was he to do? Was he to let a

man (whom I assert stands convicted on tins record of

perjury by the testimony of seven witnesses) make such

a charge and he sit silent without reply? Must he stand

guilty of the charge of unprofessional conduct, simply

because he exercised the right of a man and an attorney

to reply to that charge?

But to go back to this man Niggemeyer. He did make

the contract with Whitehead. What was the contract?

The contract was that Whitehead should furnish the

money. Call him Shylock if they will, call him skinflint

if they please. It still remains of record that Nigge-

meyer, the secretary of the corporation respondent, did

go to this Shylock and did make the arrangements to get

the money from this Shylock to cany out the compromise

settlement, although in so doing he may have paid his

pound of flesh for it.

And here I want to call attention to the difference on

the prices of water. Whitehead was buying this water

near its head and he had to build the ditches to carry it
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to Nome, forty miles away, where it would bring the price

the Miocene got at Nome. Therefore, there is no such

disparity in prices as counsel urges.

I wish to call your Honors' attention to the affidavit

of Whitehead, and then I will call your Honor's atten-

tion to the affidavits of Mr. Bliss and Mr. Deleray. Mr.

Bliss and Mr. Deleray are doubtless interested parties;

they are interested in the ditch. But Whitehead was not

interested in the ditch, neither were the other four men

who testified that Niggemeyer had told them that he had

made a contract.

Mr. "Whitehead says

:

" Affiant left Du Bose's office on the morning of

July 23, 1905. He did not see Niggemeyer again

until the following morning, July 24th, at about 10

o'clock. Du Bose was in the room most of the time.

The talk between Du Bose, Niggemeyer and myself

was on the line of this compromise. There can be no

doubt from that talk that we all understood what the

settlement was to be. The affiant and Niggemeyer
remained in Du Bose's office about two hours at that

time. Affiant agreed to accept the compromise and
to provide the money to carry out the terms of this

compromise, so far as the Campion Mining & Trad-

ing Company was concerned, provided that all the

water delivered to the Seward Ditch Company should

be sold to the Seward Ditch Company at the rate of

fifteen cents an inch instead of twenty-five cents an
inch according to the contract of April 22d, 1905.

Niggemeyer at first wanted affiant to pay twenty

cents an inch and provide the money. This affiant de-

clined to do. After considerable dickering Nigge-

meyer consented to take 17^ cents an inch, but af-
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fiant stood on his original proposition of giving fifteen

cents an inch only. Niggemeyer finally said to af-

fiant, 'Will you make some concession!' and affiant

said 'The only concession I will make is that I will

buy you a drink when the papers are signed up for

fifteen cents an inch.' Affiant remembers distinctly

during this conversation with Niggemeyer demon-
strating to Niggemeyer with a piece of paper and
pencil, that under the terms of this settlement, Nig-

gemeyer 's company would get more money per day
at fifteen cents an inch than it would, even if it won
in the law suit all the water that its ditch would carry
from Buffalo Creek." (Pages 372-3.)

Then he refers to his second meeting in Du Bose's

office, where Niggemeyer speaks of the injunction de-

cree in the Illinois Court, and Niggemeyer 's fear of that

injunction and states:

"Just before our interview closed, Niggemeyer
told Du Base to go on with the settlement, and Nig-

gemeyer imposed no condition on Du Bose making
the settlement, with the exception that Niggemeyer
should not sign any papers on account of the injunc-

tion proceedings." (Page 374.)

I will now read from the affidavit of Mr. Cummins,

who states

:

"That he is well acquainted with B. Niggemeyer
and has been since the year 1900; that he was a wit-

ness in the above entitled action in favor of the de-

fendant Campion Mining and Trading Company.
That he was in the town of Nome during the time of

the settlement of the said cause. That the day the

case was settled affiant had a talk with Niggemeyer,
and Niggemeyer told affiant the case was settled and
he, Niggemeyer, thought it was the best possible
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tiling for tliem to do on account of the financial con-
dition of the company and the class of people who
were interested in it and could not afford to take
chances on a law suit," (Trans., p. 376.)

The affidavit of Mr. Ferrin has been referred to. He
states therein

:

"Mr. Niggemeyer was afraid to sign the papers

on account of an injunction which he claimed he was
afraid he would be disobeying. It was decided to em-
body said settlement in a judgment of the Court to

which the parties would agree in open Court,"

(Trans., p. 382.)

In the affidavit of Mr. Bliss, he says:

"Since the judgment was entered in the above en-

titled action, affiant had a conversation with B. Nig-

gemeyer near the U. S. Roadhouse; that during the

course of the conversation affiant suggested to said

Niggemeyer that it would be better to build the David

Creek ditch as low down as possible in order to get as

much water as possible out of said creek, and said

Niggemeyer agreed with affiant, and affiant then

stated to said Niggemeyer that so far as the defend-

ant company's interest in the waters of David Creek

were concerned, it could be compensated by allowing

them more water from Buffalo Creek, to which the

said Niggemeyer agreed. That said Niggemeyer
did not at any time during said conversation suggest

or state that Judge Du Bose had no authority to agree

upon a settlement in the above entitled action, neither

did he suggest or state that he himself did not have

authority to agree upon a settlement." (Trans., pp.

387-8.)

The affidavit of Delerav is to the effect that Nigge-
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nieyer caine to liim and told him that he had a number

of men employed for the season and had no work for

them, and that if they did not work, that Niggemeyer's

company would have to pay them. That Deleray offered

to said Niggeineyer to employ the men in the construction

of the ditch from David Creek then about to be com-

menced by the Miocene Ditch Company, and thereupon,

Niggemeyer being much pleased at the arrangement,

Deleray employed the men and also a team of the Cam-

pion Mining and Trading Company in constructing said

ditch. (Trans., p. 390.)

The affidavit of F. H. Thatcher states that "he is the

"cashier of the Alaska Banking and Safe Deposit Coin-

"pany at Nome, Alaska, and has been at all the times

'

' hereinafter mentioned. That he is well acquainted with

"B. Niggemeyer, the secretary of the Campion Mining

"and Trading Company. That on August 30, 1095, af-

"fiant sent word to the said B. Niggemeyer to come to

"the bank. After the arrival of said Niggemeyer at the

"bank, affiant told Niggemeyer that he had heard ru-

"rnors to the effect that Niggemeyer had entered into an

"agreement to break up the Miocene-Campion settlement,

"and as the Campion Mining and Trading Company

"owed the bank, that the breaking up of the settlement

"might endanger its loan. The affiant also told Nigge-

"ineyer that Dr. Whitehead was interested in the Seward

"Ditch Company and the Seward Ditch Company was in-

terested in this settlement. Niggemeyer replied that

"it was a God damn lie; that he was not trying to break
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"up the settlement and it would be a favor to him if af-

"fiant brought the man to him who said he was."

(Trans., pp. 392-3.)

The affidavit of F. E. Daggett is to the effect that "he

"is the manager of the Golden Gate Hotel in Nome,

"Alaska, and has been at all the times hereinafter men-

"tioned. That he is well acquainted with Dudley Du

"Bose and B. Niggemeyer. That some time in August,
'

' 1905, the date of which he cannot remember, but it was

"the morning after the 'Gold Digger' newspaper had

"published a statement that B. Niggemeyer said that

"he had not agreed to the settlement in the Miocene-

" Campion case, Dudley Du Bose went up to him in the

"Golden Gate Hotel at about ten o'clock in the morn-

"ing and asked him why he had told the newspapers that

"he had not agreed to the settlement in the Miocene-

" Campion case, when he knew that he had. B. Nigge-

"meyer replied that he had not authorized the statement

"that he had not agreed to the settlement, and that no

"man could say that he had ever told him that he had not

"agreed to it." (Trans., pp. 394-5.)

"We submit, if your Honors please, that we have here

not alone the agreement of the attorney to the making

of the compromise, but, in addition, the agreement of the

pgent of the corporation in Alaska, the only restriction

placed on it by the latter being that it should be done

without his sigr-ing the papers because he was afraid of

this injunction issued out of an Illinois Court.

And. furthermore, the compromise was an equitable
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one. Some one had to have the first twenty-one hundred

inches of the water. The Miocene Ditch Company claim-

ed that it was entitled to three thousand inches, and it

was agreed that they should take the first twenty-one

hundred; the Campion Mining and Trading Company

took the second twenty-one hundred inches. All claim for

damages in the sum of forty-eight thousand dollars was

waived by the Miocene Company and both parties agreed

to construct the ditches that were necessary to carry the

waters of David Creek and Grand Central Rivers, at

joint cost.

And in response to the question of His Honor, Judge

Ross, as to the normal flow of Buffalo Creek, I would

state that Buffalo Creek is the creek through which the

Campion Mining and Trading people were getting their

water, and they contend that its normal flow was 1500

inches. Du Bose says in his affidavit :

'

' Niggeineyer then

''began estimating the amount of water that he would

"have during the present season under this compromise.

"Niggemeyer said that Nome River and Buffalo Creek

"at the intake of the Miocene Ditch Company carried

"only a little over three thousand inches last year, but

"it was a very dry season, and he thought that ordinar-

"ily it would carry about 3500 inches and that the David

"Creek Ditch would bring in 600 or 700 more." (Trans.,

p. 359.)

Notwithstanding that Niggemeyer denies having made

this statement, it is evident that this must have been the

basis upon which the amount of water was estimated,
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and the compromise made, for 3500 and 700 make

4200 inches, the amount agreed to be divided. It seems

clear that the way the matter was figured was that if the

Campion Mining and Trading Company gained the law

suit, all they would receive was the 1500 inches of water

contained in Buffalo Creek. Nome River, inclusive of

Buffalo Creek, carried the year before at a very dry sea-

son, some three thousand inches, but as Niggemeyer stat-

ed, it would ordinarily carry 3500 inches. It is plain,

therefore, that even at a period when the flow would be

least, say three thousand inches, after the Miocene

Ditch Company had received its 2100 inches, there would

still be nine hundred inches for the Campion people and

in addition thereto the six or seven hundred inches that

were to come by reason of the construction of the David

Creek and Grand Central River ditches, at the joint ex-

pense of both parties.

This was evidently the understanding of all parties

and appears further from the affidavit of Dr. Whitehead,

who demonstrated, as he said to Niggemeyer, that his

company would necessarily make more money at the low-

ered rate of contract with the Seward Ditch Company

under the compromise, by reason of the increased water

to be afforded it, than it could under the old agreement

if it won out in the law suit and got all it claimed.

(Trans., p. 373.)

In conclusion, I submit, your Honors, that it cannot be

possible that it was within the power of the Court be-

low upon a summary motion of the character shown by
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this record, to find by its order in vacating the decree

herein, that gentlemen heretofore above reproach, were

guilty of misconduct so grave as to amount to gross

fraud, and this without a hearing controlled by the ordi-

nary and usual rules of evidence. It cannot be possible

that the lower Court could upon such a motion, and in

violation of the most elementary equitable principles,

ignore the fact that ten thousand dollars had been ex-

pended by the Miocene Ditch Company in carrying out

this decree, make no attempt to place the said company

in statu quo, and its action be sustained by this Honor-

able Court.

It surely cannot be the law that the lower Court could

do these things within its discretion, could make the

order complained of, involving issues of such gravity and

property rights covering thousands of dollars, and its ac-

tion not be subject to the review of this appellate tri-

bunal. It seems to me that the bare assertion of this con-

tention of counsel is a denial thereof.

If your Honors please, asking a consideration of the

briefs on file, we close.






